FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency regulations deemed by the Governor to be noncontroversial.  To use this process, Governor's concurrence is required and advance notice must be provided to certain legislative committees.  Fast-track regulations will become effective on the date noted in the regulatory action if no objections to using the process are filed in accordance with § 2.2-4012.1.

Fast-Track Regulations
Fast-Track Regulations

TITLE 8. EDUCATION

STATE COUNCIL OF HIGHER EDUCATION FOR VIRGINIA

Title of Regulation:  8 VAC 40-20. Regulations for the Senior Citizen Higher Education Program (amending 8 VAC 40-20-20 and 8 VAC 40-20-30).

Statutory Authority:  § 23-38.56 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until September 12, 2005.
(See Calendar of Events section

for additional information)

Effective Date:  September 28, 2005.
Agency Contact:  Rick Patterson, Regulatory Coordinator, State Council of Higher Education for Virginia, 101 North 14th Street, Richmond, VA 23219, telephone (804) 225-2609, FAX (804) 225-2604, or e-mail rick.patterson@schev.edu.

Basis:  These amendments to the regulations are promulgated under the authority granted under § 23-38.56 of the Code of Virginia to control the procedure for administering the Senior Citizen Higher Education Program. 

Purpose:  8 VAC 40-20-20:  The General Assembly raised the maximum level of income for senior citizens to receive tuition-free education from $10,000 to $15,000.  This change to § 23-38.56 of the Code of Virginia necessitated a change to the regulation to reflect the new figure.  The language allowing senior citizens of any income level to audit a course given for academic credit, as well as noncredit courses, is amended to reflect the language change in § 23-38.56 as well.  This makes the pursuit of a degree accessible to those in a lower income bracket while not denying all senior citizens the opportunity to take classes.  This encourages education throughout one’s lifetime and encourages senior citizens to stay active and engaged as citizens.

The addition of the statement that senior citizens are not exempt from attendance and course assignment requirements makes clear that senior citizens are to be treated as any other student with respect to the classroom environment.  This is to make clear that while senior citizens may be eligible to be exempt from tuition, they are still students with the responsibilities inherent with the position.

8 VAC 40-20-30:  The change to using a state income tax form as the acceptable form to prove income is a technical change.  Section 23-38.56 of the Code of Virginia was altered to say, "a taxable individual income not exceeding $15,000 for Virginia income tax purposes," would be considered for eligibility.  A state income tax form would contain the necessary information about the level of Virginia taxable income and would be more appropriate than the federal income tax form that was previously given as an example.

Substance:  8 VAC 40-20-20:  The amendment eliminates the figure of $10,000 and replaces it with, "$15,000."  After "the individual may take a course for academic credit" added "free of tuition or fees, except for fees established for the purpose of paying for course materials, such as laboratory fees."  Eliminates, "If the person's taxable income exceeded $10,000, the individual may only audit the course for free."  After "A senior citizen, regardless of income level," adds the phrase, "audit a course that is given for academic credit or."  The remainder of the sentence was modified to say, "take a noncredit course free of tuition or fees, except for fees established for the purpose of paying for course materials, such as laboratory fees."  These amendments are required in order to conform the regulations to the Code of Virginia.

Under the second condition, 2., eliminated, "unless the senior citizen has completed 75% of the degree requirements necessary for the degree.  At such time in the senior citizen's program, the senior citizen can enroll in courses at the same time as other tuition paying students."  Added, "State institutions of higher education may make individual exceptions to this procedure when the senior citizen has completed 75% of the requirements for the degree."  This change was made to make the regulation language more closely reflect the language of § 23-38.56 of the Code of Virginia.

The following paragraph is added to the end of the section, "Nothing in this regulation exempts a senior citizen enrolled in a course from the requirements for attendance and completion of course assignments."  This amendment is needed to clarify what eligibility requirements are in place for senior citizens.

8 VAC 40-20-30:  The amendment eliminates "an IRS 1040 form" and replaces it with, "a state income tax form."  This amendment is required in order to conform the regulations to § 23-38.56 of the Code of Virginia.
Issues:  The amendments to the regulations provide no disadvantages to the public, private citizens, or regulated community.  Conformity to the Code of Virginia and clarification of the provisions is viewed as a net advantage to each of the affected sectors as the regulations are brought into conformity with the Code of Virginia.

Rationale for Using Fast-Track Process: These changes are expected to be noncontroversial in nature as they reflect changes in the Code of Virginia that require amendments to the regulations.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The State Council of Higher Education for Virginia (SCHEV) proposes to amend these regulations to match language in the Code of Virginia (§ 23-38.54 to § 23-38.60).  Specifically, the new regulations: (i) increase the maximum income that a senior citizen may have in order to qualify for free tuition, from federal taxable income of not more than $10,000 to Virginia taxable individual income not exceeding $15,000; (ii) make clear that the free tuition does not include fees established for the purpose of paying for course materials, such as laboratory fees; and (iii) provide state institutions of higher learning the option of whether to allow program participants who have completed 75% of degree requirements to enroll in courses at the same time as tuition-paying students.

Estimated economic impact.  The Senior Citizen Higher Education Program allows senior citizens to take college courses without paying tuition or required fees, except for course materials, under certain conditions.  Under the current regulations, a senior citizen may take a course for academic credit for free if in the preceding year he had a federal taxable income of not more than $10,000.  This was consistent with the Code of Virginia (Code) prior to the enactment of Chapter 521 of the 2002 Acts of Assembly.  Since 2002, the Code has permitted a senior citizen to take a course for academic credit for free if he had a taxable individual income not exceeding $15,000 for Virginia income tax purposes in the year preceding year.  SCHEV informed the Commonwealth's public colleges and universities about the 2002 Code change during that year, and made clear that the $15,000 for Virginia income tax purposes figure applied rather than the federal taxable income of not more than $10,000 figure that remained in the regulations.1  In order to be consistent with the current Code, SCHEV proposes to amend these regulations to state that a senior citizen may take a course for academic credit for free if he had a taxable individual income not exceeding $15,000 for Virginia income tax purposes in the preceding year.

SCHEV has only recently asked public colleges and universities to report their number of Senior Citizen Higher Education Program participants.  The schools reported that there were 1,007 participants in Fiscal Year 2004.  SCHEV has no data for prior years.  Thus we do not have an indication of to what degree the increase in the maximum taxable income had on program participation.  In any case, the proposed change in the regulatory language will have no impact since the figure in the Code overrode the figure in the regulations, and the 2002 Code change was made known that year.

Unlike the Code, the current regulations do not specify that the free tuition under the Senior Citizen Higher Education Program does not include fees established for the purpose of paying for course materials, such as laboratory fees.  SCHEV proposes to add this language to match the Code for clarification.  This may prevent some initial confusion, but will not affect fee charges.

The current regulations state that the program participant has the right to enroll in courses at the same time as tuition-paying students if he has completed 75% of degree requirements.  This language does not leave it to the institution's discretion.  The Code leaves it to the institution to decide whether a program participant who has completed 75% of degree requirements can enroll in courses at the same time as other tuition-paying students.  SCHEV proposes to amend the regulations to match the Code so that institutions have the choice as to whether a program participant who has completed 75% of degree requirements can enroll in courses at the same time as tuition-paying students.  As far as SCHEV knows, the Commonwealth’s colleges and universities have been aware that they have had this discretion as indicated in the Code, but not in the current regulations.2  As long as no institution mistakenly thought it had to allow program participants who have completed 75% of degree requirements to enroll at the same time as tuition-paying students and would not have had done so if it knew that doing so was optional, this proposed amendment to the regulations will have no effect.

Businesses and entities affected.  The proposed amendments affect the 15 public four-year colleges and universities in the Commonwealth, as well as their staff and students.

Localities particularly affected.  The proposed amendments particularly affect the localities that possess the 15 public four-year colleges and universities in the Commonwealth.

Projected impact on employment.  The proposed amendments will not affect employment.

Effects on the use and value of private property.  The proposed amendments will not affect the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The State Council of Higher Education for Virginia concurs with the EIA.

Summary:

The eligibility section of the regulation, 8 VAC 40-20-20, has been amended to reflect changes in § 23-38.56 of the Code of Virginia that increase the income cap on senior citizens eligible for the program and allow senior citizens of any income level to audit any class for academic credit.  A paragraph was added to clarify that a senior citizen enrolled under these provisions is expected to meet attendance and course requirements.  A change was made to 8 VAC 40-20-30 stating that a state tax form would now be allowed as a proof of income eligibility.  This change was made based on a change in § 23-38.56 of the Code of Virginia stating that Virginia taxable income would govern the eligibility.

8 VAC 40-20-20. Eligibility.

A senior citizen may take courses without paying tuition or required fees, except for course materials, under certain conditions. If the senior citizen had a federal has taxable income of not more than $10,000 $15,000 in the preceding year, the individual may take a course for academic credit free of tuition or fees, except for fees established for the purpose of paying for course materials, such as laboratory fees. If the person's taxable income exceeded $10,000, the individual may only audit the course for free. A senior citizen, regardless of income level, may audit a course that is given for academic credit or take a noncredit course for free of tuition or fees, except for fees established for the purpose of paying for course materials, such as laboratory fees.
No limit is placed on the number of terms, quarters or semesters in which a senior citizen who is not enrolled for academic credit may register for courses, but the individual can take no more than three noncredit courses in any one term, quarter or semester. There will be no restriction on the number of courses that may be taken for credit in any term, semester or quarter, or on the number of terms, semesters or quarters in which an eligible senior citizen may take courses for credit.

The two additional conditions listed below shall be met before a senior citizen may take a course under the provisions of this program:

1. The senior citizen shall meet the appropriate admission requirements of the institution in which the student plans to enroll, and

2. The senior citizen may be admitted to a course only on a space-available basis after all tuition-paying students have been accommodated, unless the senior citizen has completed 75% of the degree requirements necessary for a degree. At such time in the senior citizen's program, the senior citizen can enroll in courses at the same time as other tuition-paying students. State institutions of higher education may make individual exceptions to this procedure when the senior citizen has completed 75% of the requirements for the degree.
An institution has no special obligation to offer courses specifically to meet the needs of senior citizens or to continue to provide a particular course for a senior citizen who has registered for the course if the regular enrollment in the course is not adequate to justify the offering.

Nothing in this regulation exempts a senior citizen enrolled in a course from the requirements for attendance and completion of course assignments.

8 VAC 40-20-30. Application.

A senior citizen who wishes to take courses under the provisions of the Senior Citizens Higher Education Act shall complete an application at the institution in which the person plans to enroll. The institution shall determine all aspects of the persons's person's eligibility. The application process shall include a determination of income eligibility (review of an IRS 1040 form a state income tax form, for example), if the individual makes application to take courses for academic credit.

VA.R. Doc. No. R05-239; Filed June 22, 2005, 10:55 a.m.
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